TECHNICAL BULLETIN: T13-011

-  PROFITABLE GIVING A s
8 CANADA
— A Not for Profit Organization

This technical bulletin deals with the issue of compliantly settling donor donation debts. This
bulletin is supplementary to Bulletin T13-10 and adds additional clarification and documentation.
It deals specifically with the following Canadian RPGAs.

Canadian Organization for International Philanthropy (COIP)
Relief Lending Group (RLG)

Mission Life Financial (MLF)

PharmagGifts International (PGI)

TOPIC: Compliant Debt Settlement - Maintaining a Valid Tax Position

PGC advises its Members to make certain their donation debts are settled in a compliant manner
in order to establish a valid position with respect to their tax credits and the CRA. This bulletin is
intended to assist Members review the documentation necessary to establish such claims and to
see where incomplete or non-existent documentation can be problematic. The following is a
summary of the documentation required:

Contract from the original RPGA program.

Proof of your Independent, “Arms Length” Purchase of Settlement Pharmaceuticals
Proof of the Ownership Transfer to you of the Settlement Pharmaceuticals

Proof of the Quality of your Settlement Pharmaceuticals

Proof of Delivery of the Settlement Pharmaceuticals to the Original Vendor.

Proof of Invoicing for return of the Coupon at the original value.

Proof of Acceptance of the Settlement Pharmaceuticals by the Original Vendor
Proof of Return of Coupon in Satisfaction of the Original Debt.
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Items 7 and 8 are desired but not necessary if steps 1 to 6 can be proven. On the following
pages you will see specific examples of the documents identified above for an already completed
process. A description of each document and its importance is also included.

Summary and PGC Member Recommendation.

This process can seem daunting to the average donor. It is very complex and confusing to the
ordinary person. Because of this, PGC strongly recommends the process be accomplished by
an independent professional organization that employs legal professionals, bound by
professional codes of practice to properly represent the donor’s rights and obligations.

The only organization that has met the PGC criteria to date is Justice Trading Ltd. , acting
through the Escrow agent Doris Law Office in Ottawa.

All and any other organizations are welcomed to submit their data to PGC for review, however,
none have done so to date.




1. Contract and Instructions from the Original RPGA program.

Each donor will have a copy of his/her own original participation contract. That contract is the
most important document that describes the debt settlement options. Some of the original
RPGAs have provided additional instructions. Below are typical instructions supplied by Relief
Lending Group to donors regarding the debt settlement process. Note that the letter is typically
undated and unsigned, but can be traced as authentic. These instructions are in general
agreement with the donor contracts, however, they have imposed some additional non-
contractual conditions. Although it is not necessary for donors to meet anything more than what

is in their original contract, it is preferable to cooperate if possible.
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2008 Relief Lending Group Program - Options for settling the debt?

Dear ISt

We have received your inquiry on what options are available for settling your debt with
Relief Lending Group.

Our records show you purchased 13,500 Medicine Unils comprised of 13,500
Clprofloxacin (250 mg) pills in 2008 with the following coupon# 2008-2984. If you
made more than one purchase in 2008 you will have additional amounts owing.

At any time you may source and purchase replacement pharmaceuticals on your own
and ship them at your expense to;

Agkuran Distributing Ltd

¢/ o Southern Cross Freight Logistics Ltd.
9 Felthambrook Industrial Estate
Felthambrook Way

Feltham,

TWI137DU

United Kingdom

IMPORTANT actions or information to include:

1. Certificates of Analysis need to be included with all shipments with a copy sent to
Agkuran
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they may be prepared to accept the pills into Bond and clear them through customs
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4. ALL REPLACEMENT PHARMACEUTICALS MUST HAVE AN EXPIRY DATE OF
AT LEAST 1 YEAR from the date of receipt to be accepted.

Once Southern Cross has verified your shipment has been received and is complete,
Agkuran will return your coupon to RLG on your behalf. RLG will follow-up with a
letter releasing you of your debt. Please note that any interest amounts owing must be
paid up to date in order for the Release Letter to be provided. 1f any amount of Pre-
Paid Interest is on account, a refund will be provided along with your release letter.




2. Proof of your Independent Purchase of Settlement Pharmaceuticals.

Each donor should receive a confirmation of their order for Settlement Pharmaceuticals in a
format similar to the example below. The most important and critical point here is that the
supplier be an independent “arms length” supplier. The supplier used cannot be related in any
way to the original RPGA or have any influence exerted by the original RPGA. This includes any
kind of restriction or “authorization” from the RPGA, which would be interpreted as non-arms
length. A non-arms length vendor of Settlement Pharmaceuticals will certainly strengthen the
CRA argument for disallowing the original tax credit.

Please refer to Appendix 1 for information regarding the CRA position on the original RPGA

organization and their relationships. PGC has several independent legal opinions on this factor
and agrees with the CRA position with respect to the original RPGA structure.

Example of Independent Purchase Receipt

JUSTICE TRADING LINITED

+ e T Trident Chambers
Justice Trading e E DR
Tortols, British Virgin Islands
RECEIPT 00001
To: |
Re: Purchase Agr between the Purck and Justice dated 17 December, 2012

All capitalized terms not defined herein have the meaning ascribed to them in the Purchase Agreement.

Justice hereby acknowledges receipt of p in full for the below Sub-order:

G Sub-order

Suborder No. (- S0 oy ToSaice Pharma Code Pharma Type Quantities Packing & Shipping info Pu::.hm
rice

CIPROFLOXACIN Batch No. T3151 with .
1 [POOI9RLGLOB| gy Gy | TABLETSUSP250 | 13500 |CERTIFICATE OF ANALYSIS by

! MG WHO GMP certified manufacturer P
PACKING: 01 x135 x100T
NET WT: 9.4 KG
GROSS WT: 10.6 KG

SHIPPER SIZE: 43.0 x33.0 x 26/0
CM

Mfg. Date: 03/13
Exp. Date: 02/17
No of Cartons: 01

JUSTICE TRADING LIMITED

9 April, 2013 Mr. Tal Cohen
(authorized signatory)

(slgnnture)

Note: The Purchase Price of the Sub-order reflects only the cost of goods. Any additional costs such as for storage, shipping, and
custodial services are compliments of Justice Trading Limited.




3. Proof of your Ownership of the Settlement Pharmaceuticals.
Each donor must be able to prove they have ownership of the Settlement Pharmaceuticals in

order to be able to compliantly transfer that ownership for the purposes of debt settlement. It is
not necessary for donors to take possession of the products, but proof of ownership is critical.

Example of Title Transfer

JUSTICE TRADING LINITED
- - Trident Chambers
* TP s
Justice Trading Biouii owe: B a1
Tortola, British Virgin Islands

TRANSFER OF TITLE

T _ I

Re: Purchase Agreement between the Purchaser and Justice dated 17 December, 2012

All capitalized terms not defined herein have the meaning ascribed to them in the Purchase Agreement.

Whereas Justice has title to the pharmaceuticals that comprise the below Confirmed Sub-order/s :

Suborder ID : i Riboe
uborder No. (Issued by Justice Pharma Code Pharma Type Quantities Packing & Shipping info Purchase
Price
GOOTORLGT08. CIPROFLOXACIN Batch No. T3151 with —
! 1 RLGL [ TABLETSUSP250 | 13500 |CERTIFICATE OF ANALYSIS by| “ o™
MG WHO GMP certified manufacturer
PACKING: 01 x135 x100T
NET WT: 94 KG
GROSS WT: 10.6 KG
SHIPPER SIZE: 43.0 X33.0 x 26/0
CM
Mfg. Date: 03/13
Exp. Date: 02/17
No of Cartons: 01
FOR VALUE RECEIVED Justice hereby sells, assigns and transfers unto the Purck the phar icals comprised in the above
table free from any Liens whatsoever.
JUSTICE TRADING LIMITED
8 April, 2013 Mr. Tal Cohen

(authorized/fignatory)

(sijnture)




4. Proof of the Quality of the Settlement Pharmaceuticals.

Each donor is contractually bound to provide Settlement Pharmaceuticals that meet the
requirements of the original contract. It is necessary to provide proof of this compliance,

including shelf life remaining, from and independent and certified laboratory. A certificate of
compliance example is below:

¢+ This Is to cer t the above product complies with the USP3S & In—House |
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5. Proof of Delivery of the Settlement Pharmaceuticals to the original Vendor.

Each donor must be able to provide evidence in an acceptable manner that he/she has
attempted/achieved delivery to the original vendor. Below are typical documents that
demonstrate proof of delivery.
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PACKING - LIST

DATE 15/4/2013
REF. SHIPPING INVOICE NO. 137/ 2013
PRODUCT CARTON | BATCH PACKING MFG EXPIRY
NOs NO DATE DATE
CIPROFLOXACIN TABLETS USP 1 T3151 01x135x100T | 03/13 02/17
250 MG
Num of cartons: 1 carton TOTAL | 13,500 TABS

GROSS WT: 10.6 KG

NET WT: 9.4 KG

SHIPPER SIZE: 43.0 x33.0 x 26/0
M

Individual pack gross: 10.6
WT in KG: 135x100T
Individual pack net: 9.4
WT in KG: 135x100T

For JUSTICE TRADING LIMITED

AUTHORISED SIGNATORY




6. Proof of Invoicing for Return of Original Coupon from Vendor.

Each donor must provide evidence that he/she has requested the return of the original coupon
from the original vendor for the purposes of debt settlement. The value of the invoice should
match the original value of the pharmaceuticals purchased. Below is an example:

Justice Trading Ltd
+ i s Trident Chambers, Road Town, P.O. Box 146
Justice Tr dd]ng Tortola, British Virgin Islands

SHIPPING & CUSTOMS INVOICE

CONSIGNEE: (On Account & Risk of M/s.) Invoice No. & Date | Contract No.
Agkuran Distribution Ltd. Invoice No. 137/2013 | JT 00019RLGIA
c/o Southern Cross Freight Logistics Ltd. Date 15/4/2013 Referencing: )
9 Felthambrook Industrial Estate it - pupon/ Inyoice)
Felthambrook Way RLG Cv 8
Feltham, Bank Charges
TWI137DU NA
United Kingdom
Buyer (if other than consignee) Terms of Payment & Delivery:
A Immediate delivery of the $13,500CDN RLG Credit Certificate
5 (Coupon #2984), or its equivalent, to RLG, in accordance with
\ your Limited Power of Attorney to do so on behalf of Mr.
C David Whidden.
Port of Loading Port of discharge | Payment Instructions & Remarks:
MUMBAL INDIA HEATHROW,
LONDON, UNITED
KINGDOM
Vessel / Fit No. & Date AWB No. & Date
5 Its;:- 1‘:38 3 125-5000 4231
ombay — London 5
17/042013 Laierll 2013
Marks & Nos. / Container Description of Goods Qty Rate Amt
No. USD CDN
CIPROFLOXACIN TABLETS CIPROFLOXACIN TABLETS USP 250 MG 13.500 | $1.00 $ 13.500 CDN
USP 250 MG 2 = "
GOODS ARE OF INDIAN ORIGIN TABS | CDN
Batch No. : T3151 per
PACKING: 01 x135 x100T TAB
Batch No. : T3151 CIP AIR
NET WT: 9.4 KG PACKING: 01 x135 x100T HEATHROW,
GROSS WT: 10.6 KG NET WT: 9.4 KG el
SHIPPER SIZE: 43.0 x33.0 x GROSS WT: 10.6 KG il
26/0 CM SHIPPER SIZE: 43.0 x33.0 x 26/0 CM
Mfg. Date: 03/13 Mfg. Date: 03/13 KINGDOM
Exp. Date: 02/17 Exp. Date: 02/17
No of Cartons: 01 No of Cartons: 01
Individual pack gross: 10.6 Individual pack gross: 10.6
WT in KG: 135x100T WT in KG: 135x100T
Individual pack net: 9.4 Individual pack net: 9.4
WT in KG: 135x100T WT in KG: 135x100T
Amount Chargeable Total | $ 13,500 CDN
(in words) CDN §$

Thirteen Thousand Five Hundred Canadian Dollars.

Declaration:

1.We declare that this Invoice shows the actual price of the goods described and that all particulars are true and correct.

2. Any quality claim shall be considered only if received in writing within 15 days from the arrival of goods at the importing country’s seaport /
airport. No claim shall be considered beyond that limit.

3. All liabilities arising due to patent infringement in countries where product patents are valid will be responsibility of buyer.

For JUSTICE DING LIMITED

Date: 15/4/2013 (AUTHORIBED SIGNATORY)




APPENDIX 1

The Canada Revenue Agency (CRA) has taken the position that the original RPGA structure was
a “non-arms length” structure. When this is coupled with their position that the loan is a sham
loan and the debt is a non-full recourse debt, it gives the CRA a strong legal argument. Itis
therefore critical to prove these positions incorrect in order to protect the original tax credit
achieved. This is done by settling the debt according to the options in the original contract, thus
proving that the loan is not a sham loan and was in fact a bona fide full recourse debt.

Secondly, the debt must be settled without any involvement whatsoever from the original RPGA
other than accepting the settlement pharmaceuticals and providing evidence of the debt
settlement.

Below are excerpts from the CRA audit findings for the 2009 RLG program. Other years and
programs are similar. Please note the inter-relationships of the parties. This is not a significant
problem for the original donors, however, it is a major problem for debt settlement.

Major Parties Involved

11. A Marketing Company (“MCO”) was formed on March 14, 2008 to provide marketing
services to RLG Inc.

12. Agkuran is an Alberta corporation which was incorporated on March 15, 2008 for the
purpose of supplying pharmaceuticals as an authorized vendor for the Program.

13. Various offshore entities located in Belize (“BCOs”). One of BCOs (“BCO1”) was the
purported supplier of the pharmaceuticals to Agkuran. BCO1 purchased the
pharmaceuticals from certain BCOs.

14. An offshore entity located in Barbados (“DCO”). DCO was the purported supplier of the
pharmaceuticals to some of BCOs. DCO also warehoused the pharmaceuticals during the
period June 2009 to September 2009.

15. The pharmaceuticals were manufactured in India by two different companies (“Indian
manufacturer”). The Indian manufacturer supplied the pharmaceuticals to the BCOs and
DCO.

16. A Management Services Company (“MSC”), provided administrative support services to
RLG Inc., Agkuran, MCO and the BCO1.

17. The director of MSC is the brother in law of the director of Agkuran. The director of MSC
is also a former colleague of the president of RLG Inc. In addition a common colleague of
both the director of MSC and President of RLG Inc. provided a distribution network to the
Program for a fee.

18. A warehouse where the pharmaceuticals were stored located in India (“Indian warehouse”).
The pharmaceuticals were delivered and stored at the Indian warehouse for part of the year
only.

19. A warehouse where the pharmaceuticals were stored located in the United Kingdom (“U.K.
warehouse™). The pharmaceuticals were delivered and stored at the U.K warehouse for

balance of the year.




Non-arm’ length purchase price

Another important element of the definition of Henderson is that the buyers and sellers should be
dealing with each other at arm’s length. It is also our position that the purchase price of $1 per
MU or $28 / CU is not an accurate reflection of the FMV because it is an inflated price derived
from a series of predetermined and interconnected transactions between non-arm’s length parties.

Arm’® N

Paragraph 251(1)(c) provides that it is a question of fact whether persons not related to each other
are dealing with each other at arm’s length at a particular time.

Information bulletin (IT-419R2) provides guidance for determining if parties to a transaction
were dealing at arm’s length. The bulletin sets forth the following criteria in paragraph 23:

e was there a common mind which directed the bargaining of both parties to a
transaction;

e  were the parties to a transaction acting in concert without separate interests; and

e  was there “defacto” control.

In addition, according to paragraph 24 of this bulletin, when one person (or a group of persons) is,
in fact, the bargaining agent, or the mind by which the bargaining is directed, on behalf of both
(or all) parties to a transaction, then the parties cannot be dealing at arm’'s length. In addition, even
when there are two distinct parties (or minds) to a transaction, but these parties act in a highly
interdependent manner (in respect of a transaction of mutual interest), then it can be assumed that
the parties are “acting in concert” and therefore are not dealing with each other at arm's length.®

¢ See also McNichol v. Canada, 97 DTC 111, No 94-1577(IT) G, and M.N.R v TR Merritt Estate, 69 DTC

5159 at pages 5165-66.
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PGC concurs with the CRA on some but not all of their
position. It is obvious that a non-arms length

arrangement is necessary and PGC agrees with this
position. It is also obvious that evidence is required. The
CRA frequently asserts “there is no evidence to.........
PGC concurs that evidence is required not only for the
CRA, but for the tax court of Canada.




It is our position that the promoter, RLG Inc., and/or its agents/representatives were the “common
mind” behind the series of the predetermined and interconnected transactions and that the
remaining parties to the Program i.c., Agkuran, HEDAC, MSC, MCO, BCO1, BCOs and DCO
were as a group “acting in concert” since they acted with considerable interdependence in
transactions involving the common purpose of making the Program work. Therefore, the parties

were not dealing with each other at arm’s length.

Following are some of the factors that support our position:

1. Agkuran was incorporated solely for the purpose of being the authorized vendor of the
Program and had no other customers besides the Participants of the Program.

2. There is no indication of RLG Inc. conducting any due diligence on Agkuran before
retaining Agkuran as the authorized vendor of the Program.

3.  Agkuran did not have any other supplier for the MUs / CUs besides BCO1. Agkuran
did not attempt to source the MUs / CUs from any other supplier.

4.  Agkuran was aware or should have been aware that the MUs / CUs could be purchased
from the Indian manufacturer for a fraction of the price charged by BCO1.

5. Agkuran did not redeem any of the Coupons. Agkuran was not compensated for
holding the Coupon, i.e., no interest accrued on the face value of the Coupon.

6.  Agkuran purportedly purchased the MUs for $1 per MU and the CUs for $28 per CU
from BCO1 and sold the MUs / CUs to the Participants at the same price without any
mark-up.

7.  Even though Agkuran purchased the MUs / CUs in bulk from BCO1, it did not pay
BCO1 the bulk price or did not obtain any volume discounts.

8.  Agkuran received a referral fee of up to 4% of the Coupon amount, even though RLG
Inc. was referring the Participants to Agkuran.

9.  Agkuran did not conduct any due diligence on RLG Inc. to determine if the RLG Inc.
had the ability to honour the Coupons. Neither did Agkuran require RLG Inc. to
provide any security for accepting the Coupons.

10.  Agkuran is willing to hold the Coupons for up to eight years without charging any
interest on the outstanding Coupons.

11.  Agkuran was not able to identify the principals, owners, officers or directors of BCO1.

12.  There is no indication of Agkuran conducting any due diligence on BCO1 prior to
accepting BCO1 as a supplier.

13.  There is no information on BCO1 in the public domain.

14.  The terms of payment for the supply by BCO1 to Agkuran are not indicative of an
arm’s length relationship between BCO1 and Agkuran. According to the terms, BCO1
receives 4% of the purchase price upon delivery and has agreed to accept equivalent
MUs / CUs from Agkuran for the balance of 96%. It is our opinion that an arm’s

length supplier would not accept equivalent MUs / CUs as a method of payment for the
sale of MUs / CUs.

This is supported by the fact that the Indian manufacturer did not accept such terms.

15. Agkuran was a newly created company with no assets or history with BCO1, yet
BCOI extended a credit to Agkuran for 96% of the purported purchase price.

19




16.

17.
18.

19.
20.

21.

22.

Agkuran was obligated to pay the balance of the purchase price of the MUs / CUs to
BCO1 in five years and one day but Agkuran did not have the means to pay the
balance in cash unless Agkuran cashed the RLG Inc. Coupons, which it did not.

MSC, a Canadian company, signed delivery directions as BCO1°’s agent.

RLG Inc., Agkuran, and BCOL1 all used MSC to manage the purchases, shipments,
deliveries and invoicing of the MUs /CUs.

The books and records of RLG Inc., Agkuran, and MCO were maintained by MSC.

BCO1 and Agkuran have identical invoice numbers for the supply of the
pharmaceuticals.

HEDAC did not have unfettered discretion to apply or use the donation of
pharmaceuticals. The Program dictated the use of the donated pharmaceuticals.

RLG Inc., Agkuran, MSC, MCO and HEDAC did not retain any notes, emails or
letters regarding the negotiation of the terms and conditions of the various agreements
they entered into (i.e. regarding any discussions, disagreements or disputes etc.).

In addition to the above, it is also our position that you were not dealing at arm’s length with
RLG Inc. and Agkuran with respect to the series of transactions involving the purchase of MUs /
CUs because of the following factors:

1.

The terms of the repayment of the promissory note to RLG Inc. are not indicative of an
arm’s length term of a liability. It is our opinion that an arm’s length seller would not
accept MUs / CUs as a method of repayment. Payment by replacement goods is normally
not an accepted practice among sellers and purchasers of MUs / CUs in Canada.

You were aware that you did not have any further obligations once you paid the four year
prepaid interest. You were aware that your promissory note would be settled on your
behalf through acquisition by an authorized agent of the Program, identical
pharmaceuticals from the unamortized portion of your prepaid interest at significantly
lower prices.

You allowed RLG Inc. to control and direct your responses to the CRA queries with
respect to the Program.

RLG Inc. accepted your loan application without conducting a credit check on you.

Agkuran is a for profit organization (i.e. not a non-for-profit entity), however, it did not
mark-up the purchase price of the MUs / CUs it supplied to you (i.e., purchased and sold
for the same price).

You acted in concert with RLG Inc. by willingly participating in the predetermined series
of transactions required to facilitate the execution of the Program (i.e. signed a pledge,
purchased MUs / CUs on 100% credit by entering into the financing arrangement, paid
the prepaid interest and 3% cash donation to HEDAC) for purposes of obtaining an
inflated donation tax credit.

As there is no evidence of any history on the existence of BCOL, it is our opinion that BCO1 was
created by the promoter and the creators of the Program and/or their agents/representatives for the
purpose of establishing the selling price of $1 per MU and $28 per CU from BCO1 to Agkuran
and from Agkuran to you.
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